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I. INTRODUCTION

A jury convicted Raymond Mata, Jr., of first degree murder and kidnapping. A
three—judge panel sentenced Mata to death for the first degree premeditated murder
of 3—year—old Adam Gomez. The presiding judge sentenced him to life imprisonment
for kidnapping. Between his sentencing and our decision in his first direct appeal, the
U.S. Supreme Court decided Ring v. Arizona,' which required juries to find whether
aggravating circumstances exist in death penalty cases. In State v. Mata (Mata )} we

affirmed both of Mata’'s convictions, but, applying Aing, we vacated his death sentence



and remanded the cause for resentencing. After a jury found the existence of an

aggravating circumstance, a three judge panel resentenced Mata to death.

In this appeal, Mata argues that this court and the trial court erred in numerous
respects regarding his resentencing. He also argues that electrocution is cruel and

unusual punishment prohibited by the U.S. and Nebraska Constitutions.
II. BACKGROUND

In June 2000, a three—judge panel sentenced Mata to death for premeditated
murder. The three judge panel found the existence of an aggravating circumstance,
exceptional depravity, under Neb.Rev.Stat. § 29-2523(1)(d) (Cum.Supp.2002). While
Mata’s direct appeal was pending, the U.S. Supreme Court promulgated a new
constitutional rule and the Nebraska Legislature responded by amending Nebraska's

capital sentencing statutes.
1. EVENTS PRECEDING MATA'S DIRECT APPEAL

In June 2002, the U.S. Supreme Court decided Ring?® The Court determined,
under the Sixth Amendment, that Arizona’s aggravating circumstances in capital
cases are the functional equivalent of elements that expose a defendant to greater
punishment. Therefore, it determined that they must be found by a jury. In November,
the Governor signed into law L.B. I,* emergency legislation that reassigned
responsibility for determining the existence of aggravating factors from judges to

juries, as required by Aing; for any capital sentencing proceeding occurring on or after
November 23, 2002.

In March 2003, this court decided State v. Gales® We stated that new
constitutional rules apply to pending direct appeals. Therefore, under Aing, we vacated
the defendant’s death sentence because the sentencing judge, not a jury, had
determined the existence of aggravating circumstances. We remanded the cause for
resentencing and set out a new procedural rule for capital cases in the wake of Ring
We recognized that L.B. 1 had amended Neb.Rev.Stat. § 29-1603 (Reissue 1995) to
require that when the State seeks the death penalty, the information must contain a
“notice of aggravation which alleges one or more aggravating circumstances.” But we
concluded that the notice requirement did not apply to the defendant’'s resentencing

because it is a procedural rule that has no retroactive effect.® We limited, however, the



We reject the State's argument that electrocution would not be cruel and
unusual punishment if a prisoner remained conscious for 15 to 30 seconds. Fifteen to
thirty seconds is not a blink in time when a human being is electrically on fire. We
reject the State's argument that this is a permissible length of time to inflict gruesome
pain. It is akin to arguing that burning a prisoner at the stake would be acceptable if we
could be assured that smoke inhalation would render him unconscious within 15 to 30
seconds.

[60] Given the evidence and the district court’s finding thereon, we conclude
that electrocution will unquestionably inflict intolerable pain unnecessary to cause
death in enough executions so as to present a substantial risk that any prisoner will
suffer unnecessary and wanton pain in a judicial execution by electrocution.

() Conclusion: Electrocution Is Cruel and Unusual Punishment

[61] Besides presenting a substantial risk of unnecessary pain, we conclude that
electrocution is unnecessarily cruel in its purposeless infliction of physical violence
and mutilation of the prisoner's body. Electrocution’s proven history of burning and
charring bodies is inconsistent with both the concepts of evolving standards of
decency and the dignity, of man. Other states have recognized that early assumptions
about an instantaneous and painless death were simply incorrect and that there are
more humane methods of carrying out the death penalty. Examined under modern
scientific knowledge, “[electrocution] has proven itself to be a dinosaur more befitting
the laboratory of Baron Frankenstein than the death chamber” of state prisons.'®® We
conclude that death by electrocution as provided in § 29-2532 violates the
prohibition against cruel and unusual punishment in Neb. Const. art. I, § 9.

(k) Resolution

[62] Having concluded that electrocution is cruel and unusual punishment, we
face the question of how to dispose of this appeal. The fact remains that although the
Nebraska statutes currently provide no constitutionally acceptable means of
executing Mata, he was properly convicted of first degree murder and sentenced to
death in accord with Nebraska law. We have already affirmed his conviction."® His
sentence of death, although it cannot be implemented under current law, also remains
valid.
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(63, 64] Under Nebraska law, the sentencing panel can fix the sentence either at
death or at life imprisonment.2® Because a panel's sentencing authority does not
extend beyond that, the method of imposing a death sentence is not an essential part
of the sentence.? And Nebraska's statutes specifying electrocution as the mode of
inflicting the death penalty are separate, and severable, from the procedures by which
the trial court sentences the defendant.?? In short, that a method of execution is cruel
and unusual punishment ““bears solely on the legality of the execution of the
sentence and not on the validity of the sentence itself.”"2 Because we find no error in
imposing a sentence of death, we affirm the district court’s judgment.

[65] On direct appeal in a capital case, our responsibility extends beyond the
validity of the conviction and sentence. We are also charged with the duty to
administer and supervise the implementation of the death penalty by appointing the
day for execution of the sentence and issuing a death warrant.™ It is in exercising that
duty that we have considered whether electrocution is constitutional ¢ And obviously,
the State cannot carry out Mata's sentence without a constitutionally acceptable
method of execution.

Thus, although we affirm the Judgment, we decline to “appoint a day certain for
the execution of the sentence”™ and stay Mata's execution.?” When the State moves
that an execution date be set, in addition to the other requirements for such a
motion,”® the State should allege, and be prepared to demonstrate, that a
constitutionally acceptable method of carrying out Mata's sentence is available.

V1. CONCLUSION

Mata's sentence of death is affirmed. But under our system of government,
while the Legislature may vote to have the death penalty, it must not create one that
offends constitutional rights. We recognize the temptation to make the prisoner suffer,
Just as the prisoner made an innocent victim suffer. But it is the hallmark of a civilized
society that we punish cruelty without practicing it. Condemned prisoners must not be

tortured to death, regardless of their crimes.

And the evidence clearly proves that unconsciousness and death are not
instantaneous for many condemned prisoners. These prisoners will, when
electrocuted, consciously suffer the torture that high voltage electric current inflicts
on the human body. The evidence shows that electrocution inflicts intense pain and
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agonizing suffering. Therefore, electrocution as a method of execution is cruel and
unusual punishment in violation of the Nebraska Constitution, article I, § 9. And,
without a constitutionally acceptable method of execution, Mata's sentence of death

is stayed.

SENTENCE AFFIRMED, AND EXECUTION STAYED,
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